ACT No. VIL or 855,

Y

Passep BY THE LEGISLATIVE Councin oF INDIA,

(Received the assent of the Governor General on the 17th February 1855.)

An Act to amend the law of Arrest on mesne process in Civil Actions in. Her
Majesty’s Courts of Judicature, and to provide for the subsistence of Pri-
soners confined under Civil process of any of the said Courts.

WaEREAS it is expedient to amend the law of arrest in the Supreme

Preamble.

Courts of Judicature at Fort William in Bengal, Fort St.
George, and Bombay and in the Court of Judicature of

Prince of Wales’ Island, Singapore and Malacca: It is hereby enacted as

follows :—

=

I.. "No person shall be arrested or held to bail.upon mesne process in

No arrest upon
Mesne Process without
order of Court or
Judge.

any action at law now pending or which shall be com-
menced in any of the said Courts, unless an order autho-
rizing such arrest be made by the Court in which the ac-

tion is pending or shall be commenced, or by one of the Judges thereof :

Granting of order to
be discretionary.

and it shall be in the discretion of the Court or Judge
in any case to grant or refuse an order.

1L Pro&ided that no such order shall be made unless the Court or

No order for arrest
to be made without
affidavit of debt or dae
mage to the amount of
200 Rupees and pro-
bable cause for believ-
ing—

believing—
That defendant is

concealing himself to
avoid service of pro-

cess, or is about to ab~ |,

seond, e, -

Judge shall be satisfied by Affidavit of the plaiptiff or of
some other person, that the plaintiff has a good cause of
action against the defendant to the amount of two hun-
dred Rupees or upwards either for debt or for damages,
and in addition thereto, that there is probable cause for

1,—That the defendant has absconded or is conceal-
ing himself for the purpose of avoiding service of the
process of the Court, or that he is about so to do, or—

2,—That
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2,—That he has withdrawn or 1s about to w1thdraw himself or his. _pro-

That he is rémotine perty or effects, or some part thereof, from the ]unsdxc—

his property to avoﬁ
process.

of the Court, or under such other circumstances as to in-

doce the Court or Judge to believe that the ends of justice are likely to be .
- defeated unless a Capias or Warrant of Arrest be issued against him, or—

3,—That he has remgved, concealed or disposed of his p'ro'p'er"’ty or
That he has disposed  effects, or some part thereof, for the purpose of deftaud-

or mieans to dispose of

his property to defrend ing his creditors generally or the plamtxff in the actlon ‘

credltors or that he is about to do so.

lII. An order for’arre'bt"mﬂy' be made, and a Capias or ‘Warrant

Order for arrest 13 may be issued thereon, in any stage of the cause
any stage of cause an
against one of several before final judgment, and against one or more - of

defendants. several defendants.

IV Prevmusly to making such order the Court or Judge may requlre

h
Bofore malking orer- the personal attendance of the plalntlﬂ’ and of any

Court may examine person who shall make an Affidavit for the purpose of

tifF
plaintiforother pergon, obtaining such order, and of any other person whom the
Court or Judge shall thmk fit to examine, and may examine them orally

upon oath.. .

= V.. A copy of every Affidavit upon which such order shall be founded .

opy of affidavit to shall be delivered to the Sheriff with the Writ or Warrant

be doyored to Sherlf to be issued in pursuance of the order, and shall be
and to be given to de-

fendant ab the time of delivered to the defendant at the time of h1s arrest or
8.1'1‘93[7

detention under the Writ, otherwise the Court or Judge -

may order the defendant to be dlschar(red

4 VI Any person arrested or detamed upon any such Writ of Caplas r
Person arrested may ~ Warrant of Arrest, may apply to the Court or to a J udge

apply to Court or

Judge for his dis. thereof for a rule or summons calling ‘on the plaintiff to
show cause why the person ‘arrested should not be dis-
charged out of custedy, and the Court may make absolute or dis-

charge.

charge such rule, and may direct the costs’ of the application to be
paid by elther party or may: make such other order as to the

Court shall seem fit’; and in the case of a summons, a Judge shall ‘make’

such

‘tion of. the Court, for the purpose of avoiding the process :
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such order theréu[;pn ag he shall think fit. Provided that such rule shall be

Person arrested tobe  Made absolute, or in the case of a summons an order for the
gfﬁl‘;‘ﬁ?&gﬁ?gf?s defendant’s dischargé out of custody shall be made, in
rest. every case in whieh the Court or Judge shall be satisfied
that the plaihtiﬂf, in any stage of the cause subsequent to the arrest; has been
guilty of nnreasonable delay in pleading or in bringing on for trial or argu-
ment any issue of- fact or law, notwithstanding the delay may not be such as
to entitle the defendant to sign judgment of Non Pros., or o apply for judg-
Judge's order maybe MeNt as in case of anonsuit; and provided also that any,
dischargede. by Court. o rder made by a Judge under this Act may be discharged or

varied by the Court on apphcamon made thereto by either party dissatisfied
with the 01der o

_VIL. If any motion or application for the discharge of ‘a defendant be

Tfmotionfordischarge Made upon Affidarit, but not otherwise, the plaintiff may
be madé upon affidavis,

'glamtlﬂ' may oppose it OPPOSe the same by affidavits in addition to that upon

y further aflidavits. w}nch the order for the arrest was made.

4

" VIIL  The Court or Judge may order and compel the personal attend-

Af the hearing of the  ance at the hearing of any motion or summons of both or
motion, Courtmay com- - ;

vel attendance of the either of the parties, and also of any other person whom.

parbies or witnesses.

the Court or Judge shall think fit to examine, and may ex-
amine soch person or persons orally upon oath, or may allow him or them to
be exammed and cross-examined upon oath, and the Sheriff or Gaoler shall be

bound to bring before the Court or Judge any prisoner
Attendance of person

in custody on Civil detained in his custody on Civil process, whose attendance
process.

. may be so ordered.

IX. Every person now in custody upon mesné process issued out of
Persons now in cus-  any .of the said -Courts of Judicature for any debt or de-

tody on mesne process

how entitled & their Tand, aud who shall not have filed & petition to be dis-
discharge.

Debtors in India, shall be entitled to his discharge at the expiration of onc

month from the time of the passing ofithis Act, upon entering a common

Provise. .. .appearance to the action: Provided nevertheless, that

every such prisoner shall be liable to be detained, or after

such discharge to be again arrvested by virtue of any writ of Capias or Warrant
of Arrest issued in pursuance of the provisions of this Act.

X. Clause 1.—The

charged under the laws in force for the relief of Insolvent
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X. Clause 1.—The person at whosc suit any such mesne process ‘or any
. ) writ of exccution for the arrest of d defendant or any writ
Deposit of subsistence ‘ ‘ : : -
money beforeurreston  Of  attachment for the arrest of any person for the
or by ?;tﬁ‘cﬁng;gf;s non-payment of money in the mature of Civil process
?;\g‘::‘(ffmd application  ghall De issued out of any of the said Courts, shall, previ-

: ously to the arvest being made, deposit with the Sheriff or
other officer to whom such mesne process or writ shall be delivered for the
purpose of executing the same, a sum of money sufficient to provide for the
subsistence of the defendant for the period of thirty days at the rate.of four
annas a day, which sum or so much thereof as shall be necessary shall be
applied by the Sheriff or other officer for the subsistence of the person
arrested [rom the time of the arrest until he shall be lodged in gaol, and the
balance, if any, shall be deposited by such Sheriff or other officer with the

keeper of the gaol to which the person arrested shall be committed.

C’lause 2.—The Sheriff or such other officer by whom an arrest shall be
bhenﬁ‘toglve plain. Made by virtue of any such’ writ or process, shall, before
tiff notice ot arrest. oy fopthwith after the defendant shall be lodged in gaol,
give notice of the arrest and of the date on which the same was made to the
plaintiff or his attorney. :
Clause 3.- -The person at whose suit such mesne procesg, ‘writ of execu-
Further deposit of tiom or attachment shall be issued shall, at or before the
subsistenco Luoney W end of thirty days from the date of the arrest, or within a
ing detainer. reasonable time after he shall have had motice of the
arrest, if he shall not have had notice thereof within such period of thirty
days, deposit with the Sheriff or with the keeper of the prison in which the
person arrested shall be lodged, a further sum at the rate aforesaid for the
subsistence of the prisoner for the next ensuing thirty days, and shall continue
to make a similar deposit .in advance at or before the end of such period of
thirty days and of every subsequent period of thirty days during which the
prisoner shall be detained in custody, and for every such deposit the Sheriff
or keeper of the gaol or other officer as the case way
he shall give a receipt for the same dated on the day
on which the money shall be paid. - : :
Clause 4.—1t shall be lawtul for the Court vut of Wlnch any such writ
. shall issue or for any Judge thereof to reduce the rate at
Rate of deposit may i e ‘
be varied by Court out - which deposits are above ordered to be made, so that the
of which writ issues. . 01e ordered be not less than onc .annaa day, orin the

Receipt for deposit.

case
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case of illness or other specinl cause to order the’ deposit to bé increased to a
rate not exceeding eight annas a day ; and every such order may from time
time be revised and altered by the Court or any Judge thereof qn sufficient
- grounds being shown. .

Clause 5.—If the deposit required to be made previously to the arrest, be

Depositmust bomade 110t made, no arrest shall be made. If any deposit hereby

before arrest. required to be made after the arrest, be not made on or

Porson arrested to be  Defore the day on which it ought to be made, the Court

3‘;’;2’;25531;‘%‘3{’;3;}1‘;%‘3 may, upon the application of ‘the prisoner, order . hlm to:
be dlSCha] ged out cf custody. '

Clause 6.—If any pnsonex' in execution be discharged out of custody by
reason of a failure to make such dcposu: as aforesaid, the
Such d)scharge of a
prisoncr in execution imprisonwment shall not cxtx%ux<h or affect his lability to
not fnaﬁ'e(thlshablhty
pay the amount ofany sum of money for which he was
arrested or.to prevent any execution from bemg issued against his propcrty

O’lause 7.—The provisions of this Act are to be held applicable to

Provisions of these all persons at present in confinement under Civil process,.

Clauses to whom appli- 50 far as relates to the deposit to be made in future
cable. ] . .

by the parties at whose instance they are confined and

to their -immediate " discharge on - failure to make. such deposit on or

before the day on which it becomes due—The first deposit to be made within

thirty days after the passing of this Act.

Depom to be appli- _ Clause 8.—The money so deposited shall be em-

‘ed for subsistence of ployed for the subsistence of the prisoner.
prisoner. : ' -

Amount- spent  in Clause 9. mThe amount spent in plondmg subsis-
subsistence of prisoner  tence for, a prisoner detained upon mesne process shall ‘be
obtained on' mesne pro- .

cess to be costs inthe costs in the cause.
cause.

Clause 10.—The amount spent in providing subsistence for a prisoner
Amount  spent in detained in execullon.shan be added t(?_ the anx()upt of. the
subsistence of prisoner  jydgment, and the prisoner shall be liable to be 'detained
detained in execution . ¢ ; . . 7 .
godbe added to the in execution for the amount, in the same manner as if
udgment. : . . . .
A8 - such-amount had been included in the Judgment and Writ
of execution.

Clause 11,—The

.
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Clause 11.—The amount spent in providing subsistence for any person
- .. detained under any such writ of attachment as aforesaid,
Amount spent 1 . . T i
subsistence of person . shall be deemed part of the demand in respect of which
detained under’attach-
ment shall be deemed the attachment was issued, and shall subject the prisoner
part of the demand. to the same hablllty as if the attachment had been issued

for the non- payment thereof to the person making the deposit.

Clause 12.—All money deposited as aforesaid which shall not have
 Return of wnspent Dbeen-spent at the time of the prisoner's discharge from
deposit m"ney custody, shall be returned to the person who made the

XI.  Any order of the Court or ofa Judge for the discharge of a pri-
Effect of order for Soner under the provisions of this Act, shall be a sufficient
authority to the Sheriff and Gaolar for such disi:harge, SO
far as concerns the action orisuit to which such order: relates. Provided that

when an order shall be made for the d1scharge of a pri-
- soner upon his entering a common appéarance, such dis-
charge shall not be made until a certificate shall be produced to the keeper
of the prison from the Officer of the Court with whom appearances are
entered, to the effect that an appearance has been entered according to' the
terms of the order. : .

" Proviso.

XII. Tt shall be the duty of the Sheriff and of the keeper of every

Keeper of prison,&e,  PTISON in which any person shall be confined under any
when ~to report to  guch process as above mentioned, to report to the Court
Court the name of . . .
prisoner—proceedings  out of which the process issued, the name of every prison-
thereupon.

er confined under such process who shall appear to be
unable to maintain himself in prison or who shall complain that he has been
arrested without cause, and it shall be lawful for the Court or a Judge upon
any such report to cause the prisoner to be forthwith brought before them,

Service of rule, &, OF to make such other order as may seem fit; and the
by Sheriff. Sheriff shall be bound to serve any rule, summons or
order made under this Act which the Court or Judge shall order him to

.serve.

XIIL. Any rule or order made in pursuance of the provisions of this
Order under this Act shall be a sufficient justification for any Sheriff, Gaoler
ﬁlgiig;’m};,f tfusi?;‘fl’}g or other Officer for any act which he may do in pursu-

de. ance thereof,
X1V, In
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XIV. In the construction of this Act, the ‘wbrﬁd""“ Afidavit” and the
‘word “ Oath” shall include affirmation in cases where

~« Affirmation” is allowed "instead of an oath, and unless

“there is anything in the context repugnant to such a construction ; words
in the singular number shall include the plural and Words in the mascuhne
gender shall include females.

Cons t';ructionl of Act.

XV.’ Nothmg in this Act is intended to alter or affect any rule in force
Act not to aﬁect' in any “of the said Courts not inconsistent herewith or -
“ilesof Courtmot” in- * any of the provisions of the Act in force for consolidating
consistent  herewith,

or provisions of Insol- and amending the law relatmg to Insolvent Debtors in
vent Debtor's Act. In dia.

_XVI. In the apphcatlon of thlS Act in the Settlement of- Prmce of
o Ehulvalents for dol- - Wales’ Island, Singapore and Malacea, a- dollar shall be
~ lars and cents In the  joopmed:equal to two rupees and one-fifth of a rupee and

application of Act to
the Straits’ Settlement. . three cents shall be deemed equal to one anna.
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